INTRODUCTION
Federal Rule of Criminal Procedure 35(c) permits a sentencing court, "acting within 7 days after the imposition of sentence, [to] correct a sentence that was imposed as a result of arithmetical, technical, or other clear error."' The Rule provides a court the narrow authority to correct an obvious error in a sentence, such as a mistake in computing a sentence under the Federal Sentencing Guidelines, in order to avoid incurring the greater cost of an appeal that would lead to the same result. 2 If the court does not act within seven days, however, its jurisdiction to make the change expires. 3 Circuit courts disagree on when a sentence is "imposed"-the triggering event of the seven day limit. The Second and Tenth Circuits maintain that a sentence is imposed when it is orally pronounced by the judge in court. 4 The First and Seventh Circuits, on the other hand, hold that the date of "imposition of sentence" is when the clerk officially enters the sentence on the record. 5 This distinction becomes critical when a judge wishes to change a sentence more than seven days after the oral pronouncement, but within seven days of the clerk's entry of the sentence on the record. Resolution of the issue is not merely academic-sentencing courts frequently do not enter the judgment t BA. 1992, Yale College; J.D. Candidate 1998, The University of Chicago.
FRCrP 35(c). 2 Unlike older versions of the rule, Rule 35(c) does not permit a sentencing court to reconsider an exercise of its discretion under the Sentencing Guidelines, or simply to change its mind about the appropriate sentence.
' See United States v Townsend, 33 F3d 1230, 1231 (10th Cir 1994) ("Because the district court attempted to alter Mr. Townsend's sentence outside this seven day period, it acted outside its jurisdiction."). See also United States v Blackwell, 81 F3d 945, 948 (10th Cir 1996) ("Subsection (c) does not apply... because the court did not correct defendant's sentence within seven days after the original sentence was imposed .... ").
' on the same day the judge pronounces the sentence.' In fact, one court waited almost six months after pronouncing a sentence before entering it on the record. ' On the one hand, a broader time limit may give a sentencing judge greater opportunity to reconsider an act of discretion, which the Rule does not allow. On the other hand, a stricter time limit could waste judicial resources by requiring an expensive and time-consuming appellate process to fix an error that could have been corrected immediately. Furthermore, if no appeal is made, the stricter time limit could prevent a mistake from being corrected at all.
Courts holding that a sentence is "imposed" at oral pronouncement set forth two rationales for their interpretation. First, these courts construe "imposition of sentence" in light of the Sixth Amendment's requirement that a defendant be present during sentencing: 8 because the defendant is present when the sentence is orally pronounced, but not when it is entered on the record, "imposition of sentence" must refer to oral pronouncement? The second, and stronger, rationale for this "Oral Pronouncement Rule" is to prevent judges from abusing their authority to change sentences. 0 This logic assumes that the more time judges have to modify a sentence, the more likely they are to reconsider a correctly calculated sentence simply because of a change of heart.
Courts holding that a sentence is "imposed" on the date of its entry on the record base their position on the relationship between Rule 35(c) and the time limit for appealing a sentence." The current version of Rule 35(c) was meant to codify case law holding that judges have the inherent power to correct errors in sentencing within the time in which either party can file an appeal. 2 Because the appellate rules specifically allow either party to appeal within ten days after "entry of judgment," 3 these courts tion of sentence" occurs on the date judgment is entered on the record.
I. MECHANICS AND HISTORY OF RuLE 35(c)
Prior to the enactment of the Sentencing Reform Act of 1984,17 a district court had wide discretion to modify a sentence it had imposed on a defendant's "plea for leniency," the presentation of new evidence such as that relating to the defendant's family situation, or a simple change of heart. 8 The Act, as part of a larger effort to make sentences more uniform and determinate, restricts the ability of a district court to modify a defendant's sentence unless Congress expressly grants the court jurisdiction to do so.'" The Act "virtually eliminates the sentencing court as a direct avenue for the review of sentences, requiring that all challenges to sentences be made on direct appeal." 20 However, 18 USC § 3582(c) provides three exceptions to the general rule that a district court may not change a term of imprisonment it has imposed: (1) in certain circumstances upon motion of the Director of the Bureau of Prisbns; 2 ' (2) to the extent otherwise expressly permitted by statute or by Rule 35 of the Federal Rules of Criminal Procedure;' or (3) in cases where the Sentencing Commission has subsequently lowered the applicable sentencing range. 23 In turn, Rule 35 empowers a court to correct or reduce a defendant's sentence in three specific circumstances. Rule 35(a) allows a court to correct a sentence on remand from the court of appeals; 35(b) grants the court authority to "reduce a sentence to reflect a defendant's subsequent, substantial assistance in the inPub L No 98-473, 98 Stat 1987 98 Stat (1984 , codified at 18 USC § § 3551 et seq (1994 1996) , revd on other grounds, 127 F3d 947 (10th Cir 1997) ("A district court is authorized to modify a Defendants sentence only in specified instances where Congress has expressly granted the courtjurisdiction to do so.").
Twenty -Fifth Annual Review of Criminal Procedure, 84 Georgetown L J 1389 , 1389 (1996 . See also 18 USC § 3742, which provides for appeals by the defendant and the government.
18 USC § 3582(c)(1XA [65:285 vestigation or prosecution of another person who has committed an offense" on motion of the government within one year after the imposition of sentence; and 35(c) permits a court, "acting within 7 days after the imposition of sentence, [to] correct a sentence that was imposed as a result of arithmetical, technical, or other clear error."' Although the Rule does not provide any formal method of bringing the error to the attention of the court, the Advisory Committee Notes indicate that the court may act under Rule 35(c) either sua sponte or upon motion of one of the parties.'
It should be emphasized that the current Rule 35(c) confers limited jurisdiction; both the "clear error" standard and the seven day limit severely restrict a judge's ability to change the sentence.' This, however, was not always the case. The historical development of a court's authority to correct its own sentence demonstrates that prior to the enactment of the Sentencing Reform Act of 1984, the window for such correction was much wider.
A. Common Law Term of Court Rule
At common law, a court could revise a sentence during the term of court in which it was initially imposed." This rule had both a "remedial" and a "jurisdictional" purposeY Allowing the trial judge to reconsider a legally imposed sentence achieved a remedial objective; 2 the time limit served the jurisdictional purpose of preventing abuse by the sentencing court. 30 1. Remedial purpose.
The common law rule did not limit courts to fixing mistakes in sentencing, but actually allowed judges to reconsider the appropriateness of a sentence. 3 ' In fact, sentencing courts had enormous discretion to change sentences. The Massachusetts Su- See Advisory Committee Notes to FRCrP 35, 1991 Amendment ("The subdivision does not provide for any formalized method of bringing the error to the attention of the court and recognizes that the court could sua sponte make the correction.").
See Occasions inevitably will occur where a conscientious judge, after reflection or upon receipt of new probation reports or other information, will feel that he has been too harsh or has failed to give weight to mitigating factors which properly he should have taken into account. In such cases the interests of justice and sound judicial administration will be served by permitting the trial judge to reduce the sentence within a reasonable time. 3 2
Thus, unlike the current Rule 35(c), which restricts a court's ability to change sentences to instances involving clear mistakes, the common law rule afforded trial judges latitude to modify sentences because of new evidence or simply a change of heart.
2. Jurisdictional purpose.
The time limit of this "Term of Court Rule" served two jurisdictional functions. First, it prevented the trial judge from infringing on the executive authority of the Parole Commission, preserving separation of powers. 3 If there were no time limit on a judge's authority to change a sentence, the judge could usurp the role of the executive branch to grant parole. 3 4 Second, the time limit served to assure some finality in sentencing."
Predictably, the Term of Court Rule resulted in arbitrary and unfair consequences; a defendant sentenced at the beginning of a court's term had more time to prepare a motion to reduce sentence than did a defendant sentenced near the end of the term. 36 In order to mitigate such unfair consequences, the Supreme Court adopted a practice that allowed district courts up to ninety In 1946, the Supreme Court, pursuant to congressional authorization, promulgated the Federal Rules of Criminal Procedure. 9 Rule 35(b) gave the sentencing court power to reduce a sentence within sixty days after it was imposed. 0 The time limit served the jurisdictional concerns of the Term of Court Rule, while eliminating its inconsistent and unfair results. Regardless of how long the sentencing court's term extended, a sentencing court lost control over a judgment once the sixty days expired, and each defendant had the same sixty days in which to seek a reduction of sentence. 4 ' Rule 35 also fulfilled the remedial purpose of the common law approach to allow a sentencing judge to reconsider a legally imposed sentence. 4 2 The Rule gave the sentencing judge "an opportunity to reconsider the sentence in light of any further information about the defendant or the case," 3 and it gave the defendant a second chance to "plea [d] Rule 35 increased the time limit from 60 days to 120 days in order to give courts more time to consider motions filed under the Rule or to discover errors sua sponte. 4 " The 1979 amendments to the Rule made clear that a judge could reduce a sentence from incarceration to probation." This change ensured that Rule 35 gave district courts the power to "consider all alternatives that were available at the time of imposition of the original sentence." 48 The Sentencing Reform Act of 1984," 9 however, repealed the existing version of Rule 35, thereby eliminating any explicit statutory authority for a district court to modify a legally imposed sentence." Only two narrow exceptions remained. First, the new Rule 35 left the district-court with the authority to alter a sentence on remand after a successful appeal. Second, the new Rule allowed a court to alter a sentence on a motion of the government within one year after the imposition of a sentence in response to a defendant's substantial assistance in the investigation of others." Cong, 2d Sess 121-22, 158 (1984) , reprinted at 1984 USCCAN 3304-05, 3341. Further, it is not self-evident that the repeal of the Rule served the overall goals of the Act. For example, one major concern of the legislation was to reduce sentencing disparities for similar crimes. See 1984 USCCAN at 3221. Preventing a judge from changing a sentence, however, does not necessarily reduce such disparities because the change was within the judge's original sentencing discretion. Another major goal of the At was to make sentences more final and certain. See id at 3232. However, this concern stemmed from deficiencies in the parole system, rather than from the judge's ability to modify a sentence within a limited amount of time. See id. According to the Fourth Circuit, the underlying purpose of the change was to ensure that the sentence imposed in the public forum during the sentencing hearing would remain "constant, immune from later modification." United States v Cook, 890 F2d 672, 674-75 (4th Cir 1989) . In other words, once the judge imposed the sentence in court, that sentence was final. However, as discussed above, it is not clear what goal was served by such finality. [65:285 "Imposing" a Sentence Concern about the restrictive nature of the new scheme prompted at least two circuits to hold that district courts retained the inherent power, notwithstanding Rule 35, to reconsider a sentence during the period in which any party could file a notice of appeal. 52 These holdings first introduced the concept of "obvious" or clear error, which is codified in Rule 35(c) Similarly, the Second Circuit noted in United States v Rico 55 that district courts retained the power to modify sentences to correct "obvious errors." The Second Circuit justified extending this limited authority to district courts because "it would have been a waste of judicial resources to require an appeal and remand in this case in order to impose the same sentence that should have been imposed in any event." 55 As a result of the narrow "obvious error" requirement, neither Rico nor Cook restored the broad remedial objectives of the former Rule 35(b)-for example, to give defendants a second chance before the sentencing judge and to afford the judge an opportunity to reconsider a sentence based on new information. The Sentencing Reform Act of 1984 eliminated those ambitious remeUnited States v Rico, 902 F2d 1065, 1068 (2d Cir 1990) (holding that the district court has the "inherent power to correct the sentence within the time fixed for filing a notice of appeal"); United States v Cook, 890 F2d 672, 675 (4th Cir 1989) ("[Tihe authority to modify a sentence to correct an acknowledged and obvious mistake exists only during that period of time in which either party may file a notice of appeal.").
890 F2d 672 (4th Cir 1989). Id at 675 (emphasis added). See also United States v Rico, 902 F2d 1065, 1069 (2d Cir 1990) (holding that the district court has "inherent power to correct a mistaken sentence within the time fixed for filing an appeal, where the parties had agreed to a different sentence and the court otherwise intended to abide by the agreement").
902 F2d 1065 , 1067 (2d Cir 1990 . The Second Circuit reasoned that the legislative history of the Sentencing Reform Act did not indicate any congressional intent to eliminate the court's "inherent power" to change sentences. Nevertheless, the Second Circuit was careful to limit this judge-made power to fixing obvious errors, rather than reinstituting the old judge-made Term of Court Rule. Id.
Id at 1068 (emphasis added). See also United States v Himsel, 951 F2d 144, 146 (7th Cir 1991) ("Appeals are costly and if a clear error of law can be corrected beforehand, possibly sparing an appeal, then so much the better.").
dial goals, and they remain absent today. 57 The Rico and Cook courts merely focused on the absurdity of requiring an appellate process to correct an acknowledged and obvious mistake that the trial judge could fix immediately.
C. The Current Rule 35(c)
The Advisory Committee adopted Rule 35(c) in 1991 to recognize explicitly the ability of the sentencing judge to correct, within seven days after imposition, a flawed sentence based on an arithmetical, technical, or other clear error." The Rule "in effect codifies" the result of Rico and Cook "but provides a more stringent time requirement." 9 The Advisory Committee Notes make clear that the district court's authority is "very narrow," and extends only "to those cases in which an obvious error or mistake has occurred in the sentence... which would almost certainly result in a remand of the case .... 60
Furthermore, the Notes specifically reject the old remedial rationale: the Rule 'is not intended to afford the court the opportunity to reconsider the application or interpretation of the Sentencing Guidelines or for the court simply to change its mind about the appropriateness of the sentence."' In fact, the Committee considered, but rejected, a proposal to permit modification of a sentence within 120 days of sentencing based upon new factual information revealed since sentencing: "The Committee believed such a change would inject into Rule 35 a degree of postsentencing discretion which would raise doubts about the finality of determinate sentencing that Congress attempted to resolve by eliminating former Rule 35(a)." " Advisory Committee Notes to FRCrP 35, 1991 Amendment. Courts have rejected the proposition that, even after the enactment of Rule 35(c), district courts retain the "inherent authority" to correct obvious mistakes beyond the seven day period. See United States v Fahm, 13 F3d 447, 453-54 (1st Cir 1994) ("The 1991 amendment to Rule 35(c) was intended to codify the result reached in Rico and Cook but requires as well that the sentencing court act within the time frame prescribed in the rule."). Furthermore, it is not enough for a defendant to make a request for a 35(c) correction within seven days; if the court does not take action within the seven days, the judge's "power to act under the rule subsides and the pending motion is deemed to be denied as of that date. [65:285 "Imposing" a Sentence 1998] Finally, the Notes identify three reasons for limiting the time to correct errors to "within the time for appealing the sentence":' 1. to reduce the likelihood of jurisdictional questions in the event of an appeal; 2. to provide the parties with an opportunity to address the court's correction of the sentence, or lack thereof, in any appeal of the sentence; and 3. to reduce the likelihood of abuse of the Rule by limiting its application to acknowledged and obvious errors in sentenc-64 ing.
Unfortunately, neither the plain language of Rule 35(c) nor the Advisory Committee Notes directly address whether "imposition of sentence" refers to the date the court orally pronounces the sentence or the date it enters the judgment on the record. In the face of this silence, courts have disagreed on when a sentence is "imposed."
II. CURRENT LAW ON WHEN A SENTENCE IS "IMPOSED"
Rule 35(c) gives the court a mere seven days to modify a sentence.' According to the Advisory Committee Notes, the stringent time limit is intended to keep the period within the amount of time allowed for a party to file an appeal and to "reduce the likelihood of abuse of the Rule by limiting its application to acknowledged and obvious errors in sentencing. " Given the short time limit, it is important to know when the seven day clock begins to run. The Rule indicates that the court must act within seven days from the "imposition of sentence." 7 Circuit courts disagree, however, on whether "imposition of sentence" refers to the oral pronouncement of the sentence in court, or, alternatively, the formal entry of the sentence on the record. 
A. The Oral Pronouncement Rule
The Second and Tenth Circuits have held that "imposition of sentence" refers to the date of oral pronouncement of the sentence in court.' Each circuit offered a different rationale in support of this position. The Tenth Circuit understood "imposition of sentence" to refer to oral pronouncement, because the Sixth Amendment requires that the defendant be present during trial. 9 The Second Circuit, on the other hand, reasoned that the oral pronouncement interpretation better comports with the intent of Rule 35(c) to promote finality in sentencing and to reduce the likelihood of abuse. 0 1. Sixth Amendment argument.
In United States v Townsend, 7 the Tenth Circuit used the Sixth Amendment to support this "Oral Pronouncement Rule." According to the court:
It is well established that a sentence orally imposed governs a conflicting, later-written sentence of the court. This rule is grounded in the Sixth Amendment which requires that a defendant be physically present at sentencing. When a judgment of conviction containing the sentence is officially entered of record, only members of the clerk's office are present.
This cannot be what Congress meant in Rule 35(c) by "imposition of sentence" in light of the Sixth Amendment. 2 The Tenth Circuit correctly noted that an orally imposed sentence trumps a written sentence when they conflict. According to the Supreme Court, "[olne of the most basic of the rights guaranteed by the Confrontation Clause is the accused's right to be present in the courtroom at every stage of his trial." 3 This principle has led courts to hold uniformly in cases where there is a "direct conflict between an unambiguous oral pronouncement of sentence 74 Even where the judge misspeaks in pronouncing the oral sentence, the "only sentence that is legally cognizable is the actual oral pronouncement in the presence of the defendant." 75 The Tenth Circuit's approach to Rule 35(c), however, is misguided. The Tenth Circuit is applying the definition of "imposing a sentence" in the context of conflicting oral and written sentences to come up with a definition of "imposing a sentence" under Rule 35(c). However, the Sixth Amendment rationale, which governs in the context of conflicting oral and written sentences, has no relevance to Rule 35(c).
The Sixth Amendment guarantee gives the defendant an opportunity to confront witnesses at trial and to communicate with counsel during the proceedings. 7 ' Where the oral and written sentences conflict, choosing the latter would deprive the defendant of these rights because the defendant was not present when the written sentence was determined. To the contrary, holding that the seven day limit under Rule 35(c) begins at the entry of judgment would in no way violate a defendant's right to be present at sentencing. In fact, the defendant is present when the judge determines the sentence, regardless of which interpretation of "imposition of sentence" is used. Thus, the Sixth Amendment is irrelevant to the interpretation of "imposition of sentence" for Rule 35(c) ."
Reference to the Federal Rules of Appellate Procedure also demonstrates that using entry of judgment as the event to trigger Justice, 491 US 440, 466 (1989) . This canon does not support the Tenth Circuit's interpretation, however, because, as shown in the text above, the interpretation of "imposition of sentence" under Rule 35(c) raises no constitutional uncertainty at all. a time limit does not present any constitutional concerns. According to Appellate Rule 4(b), a defendant has ten days from the entry of judgment to appeal a sentence. 8 This context is much more similar to Rule 35(c) than the situation of an oral sentence conflicting with a written one; both the Appellate Rule and Rule 35(c) involve time limits for converting a sentence. Yet, there have been no constitutional challenges to Rule 4(b) on the ground that the defendant was not "present" at the entry of judgment, nor would such a challenge be successful.
The Seventh Circuit's decision in United States v Evans 9 illustrates another situation in which the meaning of "imposition of sentence" depends on the context. At issue in that case was a statute that required the judge to apply the Sentencing Guidelines in effect "on the date the defendant is sentenced. 8° The court held that the term "sentencing" refers "to the pronouncing of sentence by the judge in open court, rather than to the subsequent recording of the sentence on a doc]$et sheet." 8 In the context of Evans, it made sense for the date "defendant is sentenced" to refer to oral pronouncement. Otherwise, a judge pronouncing a sentence just before the effective date of a change in the Guidelines would not be certain which Guidelines to observe because "he would not know exactly when the clerk would enter the judgment on the docket sheet." 8 2 The court was careful to distinguish this context, however, from the context of Rule 35(c), which does not have a similarly compelling reason for "imposition of sentence" to refer to oral pronouncement." Thus, Evans gives credence to the conclusion that the meaning of "imposition of sentence" in other contexts is not controlling for purposes of Rule 35(c).
Concededly, "imposition of sentence" is "a term of art that generally refers to the time at which a sentence is orally pronounced."' As explained above, however, the source of this interpretation is the Sixth Amendment's requirement that a defendant be present during sentencing, which is inapplicable in the context of Rule 35(c). As explained by the Ninth Circuit, "in the 78 FRAP 4(b). In United States v Abreu-Cabrera, s8 the Second Circuit presented a much more compelling case for the Oral Pronouncement Rule. According to Abreu-Cabrera, interpreting "imposition of sentence" to refer to oral pronouncement "best effectuates the intent of the rule's drafters-finality in sentencing."" The court explained:
A contrary rule, interpreting the phrase to refer to the written judgment, would allow district courts to announce a sentence, delay the ministerial task of formal entry, have a change of heart, and alter the sentence ... 88 At first glance, such a scenario envisions some pretty devious thinking by district courts and could be dismissed as unrealistic. In fact, however, district courts may have used exactly such tactics. For example, in Townsend, the district court reduced the defendant's sentence three weeks after orally announcing it. 9 At the time of resentencing, the oral sentence apparently still had not been entered onto the record." What could explain this delay? It is plausible that the judge was unfamiliar with Rule 35(c) and scheduled the resentencing hearing on his own motion without any thought of whether he had jurisdiction to do so. Thus, the fact that the sentence was never entered on the record may have been an oversight. However, it is equally plausible that the judge intended the delay to buy time under Rule 35(c). 9
Id. The Ninth Circuit suggested that entry of judgment is the appropriate rule, although it noted that "while the intention of the drafters [that entry of judgment was intended] seems fairly clear, the language chosen does not further it." Id at 1171. "64 F3d 67 (2d Cir 1995). Id at 74. "Id.
33 F3d at 1231. ,See id. But see United States v Skufca, 1997 US App LEXIS 5829, *6 (10th Cir) (holding that district court lacked jurisdiction to correct a sentence eight days after oral pronouncement).
" Importantly, not only did the court in Townsend potentially abuse the seven day limit, it also impermissibly attempted to modify a sentence in the absence of "clear error." See 33 F3d at 1231-32 (McKay concurring) (noting that "even within the seven-day period provided by Rule 35(c)," the district court impermissibly changed the sentence because clear error did not exist). Thus, assuming the government appealed, the change would have been reversed even if it had been made within the seven day limit. See Part IV, which argues that the Oral Pronouncement Rule is unnecessary to prevent such abuse, because the district court would have been reversed for exceeding the scope of clear error regardless of the time limit.
Abreu-Cabrera itself provides an example of possible abuse by a district court. In that case, the district judge resentenced the defendant almost six months after the original oral sentence. 2 As in Townsend, it is not clear whether the court ever entered the orally pronounced sentence onto the record. Interestingly, four days after the oral sentencing, the district court issued an order that purportedly "reserved the right to correct the sentence" beyond the seven day limit dictated by Rule 35(c). 3 This order, unauthorized by Rule 35(c), suggests that the failure to enter the sentence on the record may have been part of a deliberate attempt to flout the seven day limit.
94
The district courts' antics in Townsend and Abreu-Cabrera suggest that the Second Circuit may not have been far off base when it expressed concern that, under the Entry of Judgment Rule, district courts could intentionally delay the entry of judgment to buy more time to change a sentence. 5 The Advisory Committee Notes to Rule 35(c) provide further support to the reasoning of the Second Circuit. The Notes state that one purpose of the seven day limit is to "reduce the likelihood of abuse of the Rule by limiting its application to acknowledged and obvious errors in sentencing." This logic assumes that the more time a judge has to change a sentence for "clear error," the more likely he will abuse the Rule and modify a sentence merely because of a change of heart. The Notes therefore provide some evidence that the drafters may have intended the Oral Pronouncement Rule; it results in a shorter period than the Entry of Judgment Rule when "Abreu-Cabrera, 64 F3d at 70. 93 Id.
See FRCrP 35(c). As in Townsend, the sentence modification the judge eventually made was not permitted under the clear error standard. See Abreu-Cabrera, 64 F3d at 72 (noting that the trial judge's correction was "clearly outside the scope of the ruile). The district court changed the original sentence because "it may not have been apprised of and considered all relevant factors" in sentencing the defendant. Id at 70. As established in Part III and emphasized by the Second Circuit in this case, such an "error" "could certainly not be categorized as ... 'clear error" under Rule 35(c). Id at 72. Thus, as in Townsend, the district court would have been reversed even if it remained within the seven day limit. See also United States v Fraley, 988 F2d 4 (4th Cir 1993), revg an unpublished district court opinion. In Fraley, the district court resentenced the defendant pursuant to Rule 35 nearly four months after orally imposing the sentence. See id at 5 (the case does not indicate when, if ever, the original sentence was entered on the record). In addition to ignoring the seven day rule, the change was "not the product of error." Id at 7. Instead, the court changed the sentence because the defendant informed the court that his father was Mn and unable to continue the family business without his assistance. See id at 5. In response, the district court modified Fraley's sentence to allow him to serve less time in jail, and more time in community confinement. See id. The Fourth Circuit reversed, holding the district court had no authority to make the change. See id at 7.
See Abreu-Cabrera, 
B. The Entry of Judgment Rule
The First and Seventh Circuits have held that for purposes of Rule 35(c) "imposition of sentence" refers to the date of entry of judgment, rather than oral pronouncement." The Ninth Circuit also strongly suggested that Congress intended the seven day period to commence upon the entry of judgment. 9 The Ninth Circuit presented its argument for the entry of judgment interpretation in United States v Navarro-Espinosa."°°T he court pointed to the Advisory Committee Notes stating that Rule 35(c) was intended to codify the decisions in Cook and Rico. Those cases held that sentencing courts have the inherent power to correct sentencing mistakes within the time period either party can file for appeal.' In fact, the notes specifically state that the time for correcting errors under Rule 35(c) should be "within the time for appealing the sentence," but with a more stringent time requirement than that for filing an appeal. 0 2 The time limit for filing appeals is ten days from "entry of judgment." 3 Thus, the Ninth Circuit in Navarro-Espinosa concluded that the "intention of the drafters seems fairly clear" that the seven days should run from the date of entry of judgment. .'Navarro-Espinosa, 30 F3d at 1171, citing Advisory Committee Notes to FRCrP 35.
See also text accompanying notes 54-56.
'"Advisory Committee Notes to FRCrP 35, 1991 Amendment. The purpose of narrowing the time limit, according to the Advisory Committee Notes, was to reduce the likelihood of jurisdictional questions in the event of an appeal and to provide the parties with an opportunity to address the court's correction of sentence, or lack thereof, in any appeal. Id. '"FRAP 4(b) . 1030 F3d at 1171. The First and Seventh Circuits used a shortened version of this reasoning. In Morillo, 8 F3d at 869 n 8, the First Circuit simply concluded that because entry of judgment is used for the time limit for appeals, it .is also the appropriate date for Rule 35(c). The court held that imposition of sentence "signifies the date judgment enters, While there are two possible challenges to this analysis, neither is damning. First, a challenger could argue that Rule 4(b) of the Federal Rules of Appellate Procedure specifies "entry of judgment,"' while 35(c) states "imposition of sentence."" 6 Thus, the language of Rule 4(b) indicates that the drafters knew how to denote "entry of judgment" if they so intended, implying that they meant something different by "imposition of sentence." Such an inference, however, assumes more care on the part of the drafters of the two rules than is reasonable.
Second, a challenger could argue that the goal that the time limit for Rule 35(c) be "within the time for appealing the sentence"' O 7 is satisfied under either the Oral Pronouncement Rule or the Entry of Judgment Rule. Because a notice of appeal in a criminal case must be filed within ten days of entry of judgment,' O 8 the seven day limit under Rule 35(c) is within that period whether or not the seven day clock runs from oral pronouncement or entry of judgment.' 9 However, it would be a strained reading to conclude that "within the time limit for appealing the sentence" refers to something other than entry of judgment simply because another conceivable time limit also fits within the period for filing an appeal. It would be equivalent to someone who makes $10,000 answering yes to the question, "Do you make $1,000?" Thus, the Ninth Circuit's position that Congress intended entry of judgment is the most likely explanation of congressional intent. Congress clearly adopted Rule 35(c) to be in harmony with the appellate rules,' so it is probable that Congress envisioned rather than the date sentence is orally pronounced," and cited cases that state the time limit for appeals. Id. The Seventh Circuit also did no more than cite the rule for appeals when it concluded that "the date of 'imposition of sentence' from which the seven days runs signifies the date judgment enters rather than the date sentence is orally pro- that the seven day period would commence at the same time as the ten day period for appeals. As the Seventh Circuit explained in Evans:
[Tihe practice under Rule 35(c) should be conformed to the practice in taking an appeal because correcting a sentence serves a similar purpose, that of revising the judgment.... It would be pretty confusing if the time for making the correction ran from the time of the pronouncing of sentence even though the time for appealing did not start to run until the entry of the judgment."' Evans presents a compelling reason why, as a policy matter, "imposition of sentence" should refer to entry of judgment in the context of Rule 35(c). The potential challenges to the Ninth Circuit's reasoning discussed above, however, simply show that congressional intent on the issue is not a foregone conclusion.
In sum, "imposition of sentence" is ambiguous on its face as to whether it refers to oral pronouncement or entry of judgment. There is some indication Congress intended oral pronouncement to prevent abuse of authority conferred by the Rule. Somewhat stronger, but not dispositive, evidence suggests that Congress understood the seven days to run from entry of judgment, similar to the ten day time limit for filing an appeal.
IlI. DEFINION OF CLEAR ERROR
The case for defining "imposition of sentence" as the entry of judgment becomes much stronger upon an investigation of the meaning of "clear error.". A proper understanding of the "clear error" limitation on Rule 35(c) relief undermines the strongest rationale for the Oral Pronouncement Rule-the desire to prevent abuse by district court judges who undergo a "change of heart."" (1964) . This means the ten day time limit for appeals begins to "run afresh at the time of disposition of the motion.... ." Morillo, 8 F3d at 867 n 4. In effect, a timely Rule 35(c) motion renders the underlying judgment "non-final for purposes of appeal until the motion is disposed of either explicitly or by inaction." Clay, 37 F3d at 340 n *. Thus, if a district court fails to act within seven days of "imposition of sentence," it has the "same effect as denying the motion, making the judgment final [for purpose of appeal] on the date the district judge's power to alter the sentence expired." United States v Turner, 998 F2d 534, 536 (7th Cir 1993). To be sure, none of the directives on the relation between Rule 35(c) and Rule 4(b) requires that the seven days for correction of sentence begin at entry of judgment. In fact, the oral pronouncement trigger for the seven day period would not disrupt the appellate process. Nonetheless, given how closely the two provisions work together, it would be confusing for one time limit to begin at entry of judgment, and the other to begin when the sentence is pronounced.
. 92 F3d at 545.
The "clear error" limitation on Rule 35(c) relief provides an effective constraint on such abuse. Thus, "imposition of sentence" (and the triggering event for the seven day window that it describes) need not be defined so restrictively, better allowing the Rule to serve the remedial and judicial efficiency goals discussed earlier.
Rule 35(c) restricts a trial court's power to correct a sentence to cases of "arithmetical, technical, or other clear error."' As noted above, the Advisory Committee Notes explain that the sentencing court's authority is "very narrow," limited to fixing the kind of mistakes that "would almost certainly result in a remand of the case."" Following this guidance, it is important to determine what exactly constitutes "clear error," and what types of mistakes (in addition to those specified in Rule 35(a)) "almost certainly" result in remand.
One inherent difficulty in this analysis is that it is impossible to know whether a circuit court that affirms a district court's sentence modification under Rule 35(c) also would have remanded the case had the same question been presented to it on appeal. It is possible that circuit courts give clear error an expansive definition. Thus, this Part considers whether the clear error standard is an amorphous determination that leaves district courts with significant discretion to alter their decisions, leading to arbitrary results. This Part demonstrates that the scope of "clear error' is actually quite narrow. The analysis provided is useful both in itself as an attempt to catalog district courts' authority under Rule 35(c) and because it suggests a solution to the interpretation of "imposition of sentence."
Appellate courts have been remarkably consistent in defining "clear error." There are no examples of disagreement among appellate courts. Occasionally, however, district courts have at- 1996) , cert denied, Waters v United States, 117 S Ct 262 (1996) (noting that a district court's narrow authority to correct a sentencing error is limited to "errors which would almost certainly result in a remand... under Rule 35(a)"), quoting Abreu-Cabrera, 64 F3d at 72, citing Advisory Committee Notes to FRCrP 35, 1991 Amendment. Rule 35(a) provides that the court shall correct a sentence that is determined on appeal to have been imposed in violation of the law, as a result of an incorrect application of the Sentencing Guidelines, or to have been unreasonable. See Abreu-Cabrera, 64 F3d at 72 ("Defendants original sentence was not illegal, nor was it the result of an incorrect application of the Guidelines or unreasonable."). One might think the standard of "unreasonable" might be amorphous enough to give district courts a loophole to change sentences simply because of a change of heart. However, a search revealed no published example of a district court making a Rule 35(c) correction because the original sentence was "unreasonable." tempted to modify a defendant's sentence where clear error does not exist." 5 It is unclear whether these courts have misinterpreted, overlooked, or intentionally abused Rule 35(c). Regardless, there have been few instances of district courts acting beyond their authority, and they always have been reversed on appeal.
A. Examples of Clear Error 1. Incorrect application of the Sentencing Guidelines.
An incorrect application of the Sentencing Guidelines is the most common form of bona fide "clear error." A prime example occurred in Cook, one of the cases that Rule 35(c) was meant to codify. In Cook, the district judge stated at the sentencing hearing that he intended to sentence the defendant under a particular section of the Guidelines that requires a minimum three month prison sentence; he then, however, pronounced a sentence of three months community confinement." 6 When the judge realized his mistake three weeks later (this case was prior to enactment of the seven day limit), he amended the sentence sua sponte to make it comply with the Guidelines."' The Fourth Circuit affirmed the district court's ability to correct an "obvious mistake." 118 a) Mistake regarding minimum sentence. Another example of an incorrect application of the Guidelines is a mistake as to the minimum sentence required by the Guidelines. In United States v Goldman," 9 the court originally sentenced the defendant to 262 months in prison, thinking the applicable guideline range was 262 to 327 months. In fact, the minimum sentence in the appropriate range was 360 months. 
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b) Failure to consider a policy statement. A district court's failure to consider a "policy statement," as opposed to an actual guideline, in imposing the original sentence also constitutes an incorrect application of the Guidelines. Thus, the district court may correct such an error under Rule 35(c). In United States v Waters," the district court judge imposed a sentence on the defendant because he had violated the terms of his supervised release. At the time of sentencing, however, the judge was unaware of a "policy statement" that would have allowed him to impose a longer sentence.' 2 ' When the state brought this provision to the judge's attention, the judge increased the defendant's sentence pursuant to Rule 35(c).11 The Second Circuit affirmed, explaining that the district court was required at least to consider the policy statement, and that its failure to do so was "in direct contravention" of the Guidelines." c) Failure to explain adequately a downward departure. The failure of a district judge to provide an adequate explanation for departing from the Guidelines is also valid grounds for changing a sentence. In United States v Himsel,"' the district court judge departed from the Guidelines by imposing a sentence without prison time. While the law permits departures from the Guidelines, 18 USC § 3553(c)(2) requires the judge to provide specific reasons for the departure. 2 ' In this case, the judge vacated the original sentence and imposed a term of imprisonment after he decided that he had not adequately explained his reasons for the departure." The Seventh Circuit affirmed the new sentence, holding that failure to explain a departure from the Guidelines constitutes clear error. 9 '84 F3d 86 (2d Cir), cert denied, 117 S Ct 262 (1996), affg an unpublished district court opinion.
'See id at 88-89. ' See id at 90. 'Id. By finding clear error here, the Second Circuit implied that it would have reversed the district court's original sentence had it been reviewed on appeal. It is not possible to know whether the circuit court really would have reversed, or whether there is a tendency for circuit courts to affirm district court determinations in such close cases. '951 F2d 144, 145 (7th Cir 1991) , affg an unpublished district court opinion. "See id at 147, discussing 18 USC § 3553(c)(2) (1994) . 'See id at 146. 'See id at 148. In Himsel, the Seventh Circuit allowed a change of sentence for what could be characterized as a change of heart by the sentencing judge. It should be noted that the district judge's action, however, came before the passage of Rule 35(c). See id at 147. Furthermore, in fairness to the Seventh Circuit, failure to explain adequately a departure from the Guidelines is an "incorrect application of the sentencing guidelines." FRCrP 35(a). As in Waters, it would be interesting to know if the Seventh Circuit would 1. New factual information not known at the time of sentencing.
For example, the presentation of new factual information not known at the time of sentencing is not a ground to change a sentence under Rule 35(c). In United States v Fraley, ' 35 the Fourth Circuit held that new evidence of a defendant's family business situation did not permit a district court judge to change a defendant's ten month prison sentence to a five month sentence with a five month in-home confinement.
2. Defendant's conduct after the original sentence is imposed.
A district court also is not permitted to reconsider a defendant's sentence because of the defendant's post-sentence conduct. In United States v Lopez, 3 ' the district court credited the defendant with a downward departure because the defendant agreed to cooperate and testify for the government. When the defendant failed to uphold his part of the bargain, the judge resentenced the defendant and eliminated the downward departure.' 37 On appeal, the Fifth Circuit reversed, holding there was no "error" present in the first sentence, and thus the district court lacked jurisdiction to act pursuant to Rule 35(c).' involved in the same crime. However, USSG § 5K1.2 provides that "a defendant's refusal to assist authorities in the investigation of other persons may not be considered as an aggravating sentencing factor." Id. The district court held that it did not increase the defendant's punishment for his lack of cooperation; rather, it simply refused to grant leniency that it otherwise might have granted if the defendant had cooperated. See id at 345-46. As the court recognized, this distinction is illusory. See id. Thus, Gallego is one example of a case in which, even though the judge simply may have experienced a change of heart, the district court could have used Rule 35(c) to modify the sentence because of a technical mistake in applying the Guidelines. See id at 513-14. l"Id at 520. This case exposes one situation in which Rule 35(c) may be underinclusive. It would be less costly to allow a judge to resentence here than the alternative of rescinding the entire plea agreement. The rescission would require either a new trial or a new plea agreement. Alternatively, the plea agreement itself could explicitly provide for the contingency that the defendant does not uphold his end of the bargain.
3.
A sentencing judge's "change of heart."
Circuit courts routinely hold that Rule 35(c) does not give sentencing judges the authority to "change their minds" about sentences. In Abreu-Cabrera,' 39 the trial court determined at a resentencing hearing that its original application of the Guidelines was correct. However, it reduced the sentence because of the defendant's conduct and small threat of recidivism. The Second Circuit reversed, holding that Rule 35(c) did not authorize the correction. 40 Similarly, in United States v Arjoon,"' the district court lowered the defendant's sentence because of a perceived unfair disparity between Arjoon's sentence and that of the defendant in an unrelated case who was convicted of a more serious crime than Arjoon. Again, the Second Circuit held that the district court lacked the authority to alter the initial sentence. ' What is interesting about these cases is both that the district courts have been consistently reversed when they have exceeded the bounds of clear error, and that they have overstepped their authority in the first place. Rule 35(c) in no way implies that a judge may resentence a defendant because of a change of heart regarding the original sentence."" Yet, as shown above, district courts occasionally have attempted to do so. In Fraley,'" for example, the district court, given new information about the defendant's family situation, simply changed its mind about the continued appropriateness of a sentence. Yet even a casual reading of the Rule indicates that it does not permit such a change.
Why have judges tried to alter sentences to reflect "changes of heart"? Some of the instances occurred soon after the adoption of the Rule, and perhaps the judges had not yet adjusted to the change. " ' Another possibility is that judges may act without consulting the Rule, failing to recognize that they do not have juris-64 F3d at 70, revg an unpublished district court opinion. "DId at 72 (finding that the resentencing of defendant "represented nothing more than a district court's change of heart as to the appropriateness of the sentence").
. 
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diction to change the sentence. Alternately, the judges knowingly may have attempted to skirt the restrictions of the Rule. Often, in addition to falling outside of the "clear error" standard, such unauthorized modifications have come beyond Rule 35(c)'s seven day window. Perhaps this demonstrates that district court judges are intentionally disregarding the Rule. Regardless, appellate tribunals have consistently reversed district courts that have overstepped their authority under Rule 35(c).
IV. "IMPOSITION OF SENTENCE" SHOULD REFER TO ENTRY OF JUDGMENT
Given the ambiguity of the current Rule 35(c), courts should adopt the interpretation that best serves the policies of the Rule. This Part demonstrates that there is, in the end, no compelling reason to support the Oral Pronouncement Rule. Thus, courts should hold that the "imposition of sentence" occurs on the date of entry of judgment.
Consider the two typical situations in which the choice of rule makes a difference: (1) where the judge intentionally delays entry of judgment for several weeks, giving her more time to change a sentence under Rule 35(c); and (2) where the judgment is entered a day or two after oral pronouncement, and the judge wishes to correct an error within seven days of entry, but outside the seven day window from oral pronouncement. In the former situation, the Oral Pronouncement Rule is unnecessary to prevent such abuse; in the latter, the Entry of Judgment Rule serves the purpose of Rule 35(c)-avoiding costly appeals-while presenting no serious jurisdictional concerns.
Part III demonstrated that district courts occasionally may attempt to delay the time limit in order to modify impermissibly a sentence. However, the Oral Pronouncement Rule is not necessary to prevent such behavior. Because the "clear error" standard is so narrow, a district court that intentionally delays the time limit still has no authority to reconsider a sentence in the absence of clear error. If it does so, it certainly will be reversed on appeal regardless of the time limit. 46 The Second Circuit reasoned that the Entry of Judgment Rule permits a district court to delay entry, "have a change of 'If there is a clear error that is not corrected, the sentence also will be overturned on appeal. Thus, from an efficiency standpoint, the best result is a system that provides district court judges the widest power to correct clear errors, and no power to make other alterations. A combination of the Entry of Judgment Rule and the narrow "clear error" standard provide such a result. flicts with the appellate process, which Rule 35(c) seeks to avoid. Furthermore, if the time limit were completely removed, district courts might take it as a sign that they had more latitude to make changes. Finally, seven days should be enough time to detect and fix truly clear errors. Thus, having some time limit is not inconsistent with favoring entry of judgment over oral pronouncement when the two dates differ by a few days; such an approach would not create any jurisdictional problems, nor would it send district courts the wrong message about the restrictive scope of the Rule.
One could argue that if the Rule clearly defined "imposition of sentence" as oral pronouncement, a district court would be less likely to abuse the clear error standard in the first place, simply because it would have less time to do so. However, this is an empirical claim that would be difficult to demonstrate. More importantly, the few judges who intentionally disregard the well settled "clear error" standard are just as likely to disregard a more clearly stated and strict time limit.
Thus, although the Oral Pronouncement Rule has some indirect support in the Advisory Committee Notes, it is not supported by any clear canon of construction, direct indication of intent, or compelling policy reason. On the other hand, the entry of judgment interpretation better serves the remedial purpose of Rule 35(c) without offending its jurisdictional constraints. Given the absurdity, inefficiency, and cost of requiring an appeal to correct an obvious mistake, it makes sense to adopt the more lenient standard, so long as doing so does not open the door to abuse. As discussed above, beginning the seven day limit at entry of judgment does not give sentencing judges latitude to abuse Rule 35(c).
For the most part, district courts have stuck to the seven day limit. In the few cases in which they may have intentionally ignored it, they have been reversed regardless of when the seven day limit was triggered. 50 Thus, the entry of judgment approach does not offend Rule 35's jurisdictional concerns. Furthermore, using the entry of judgment approach better serves the remedial purpose of Rule 35(c). Where the judgment is entered a few days after oral pronouncement, and the judge wishes to correct a mistake outside of the seven day window from oral pronouncement, but within seven days of entry, use of the Entry of Judgment Rule prevents a costly appeal that would almost certainly lead to the same result.
" See, for example, Abreu-Cabrera, 64 F3d at 72-74; Townsend, 33 F3d at 1231.
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CONCLUSION
Rule 35(c) allows a district court to fix an obvious mistake in a sentence, thereby avoiding a lengthy appellate process and ensuring that the mistake is corrected. The Rule only permits the court to correct clear errors; it does not embrace the old rule, which permitted the district court to reconsider a legally imposed sentence in response to a defendant's "plea for leniency."
The authority conferred by the Rule is especially strict because the judge may only make the correction within seven days of "imposition of sentence." This event could conceivably occur at the oral pronouncement of the sentence in court or at the official entry of the judgment on the record. While courts have disagreed on whether "imposition" refers to oral pronouncement or entry of judgment, an analysis of possible scenarios shows that the Entry of Judgment Rule is superior.
In the case where a judge intentionally delays entry of judgment to buy more time to reconsider a sentence, the judge will be reversed for failing to observe the clear error limitation. Thus, the Oral Pronouncement Rule is not necessary to prevent such abuse. The Entry of Judgment Rule clearly prevails in the case where the sentence is entered on the record a few days after oral pronouncement and where an obvious technical sentencing mistake comes to the attention of the district court judge. Here, use of the Entry of Judgment Rule will allow the court to make a timely correction under Rule 35(c), avoiding a costly appeal that would reach the same result.
